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This article presents information on modern clinical
methods of assessing a person for purposes such as
testamentary capacity or the need for assistance with
personal care or financial management. Some methods of
evaluating competency comport with recent developments
in both statutory and case law.

( j oncerns about an individual’s tes-
tamentary, contractual, or func-
tional capacity often create havoc

within a family. Issues of competency
may arise when a person is writing a will,
making gifts or joint ownership arrange-
ments, or attending to various estate
planning matters. Such issues may arise
after a person’s death, typically when pro-
bate litigation is involved. The need to
evaluate an individual’s competency al-
so may be an issue if a guardianship or
conservatorship proceeding is being con-
templated or is in place.

The terms “capacity” and “competen-
cy” have both legal and medical connota-
tions, depending on the context in which
they are used. Where mental and func-
tional capabilities are concerned, “capac-
ity” generally is a legal concept, while
“competency” usually is a medical or clin-
ical concept. Nonetheless, in this article,
those terms are used interchangeably,
except where explicitly distinguished.!

This article reviews Colorado probate
law pertinent to the issue of capacity. It
addresses capacity in both the lifetime
and testamentary contexts, as well as in
areas of guardianships and conservator-
ships. How conditions affecting capacity
might be evaluated and under what cir-
cumstances an evaluation may be need-
ed are explored. The article also provides
an overview and analysis of several
methods used by clinicians and others in
evaluating an individual’s competency.

Testamentary Capacity

Under the Colorado and U.S. Consti-
tutions and the Colorado Probate Code
(“Code”), individuals have the right to dis-
pose validly of their personal assets and
property as they choose. Such decisions
are not constrained by age or choice of
beneficiary, as long as an individual is
possessed of “sound mind.”? Thus, a tes-
tator “may indulge his prejudice against
his relations and in favor of strangers . ..”
as desired.?

The capacity to contract, make a gift,
or execute a will relates to the individu-
al’s legal abilities to make decisions about
the management and disposition of his
or her financial assets. These are specific
instances of the capacity to care for one’s
property, and assessing such capacities
accordingly may require specialized
methods, as described in this article.

Unfortunately, the evaluation of a per-
son’s testamentary capacity, which can
apply where people choose estate plan-
ning through various instruments as al-
ternatives to wills, often is done post-
mortem. Commonly, this is accomplished
through review of medical records that
may leave many unanswered—and per-
haps unanswerable—questions. In such
cases, a forensic evaluator may be asked
to opine retrospectively about the indi-
vidual’s competency on the basis of med-
ical records, other records, documents
written by the deceased, recollections of
friends or associates, and the circum-
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stances of execution of the instrument in
question.

Postmortem forensic evaluation of tes-
tator capacity frequently becomes a com-
plex aspect of contentious and costly estate
litigation, perhaps fostering the observa-
tion, “A will is a terrible thing to waste.”
When a court invalidates a will, that will
amounts to a direful waste of a precious
opportunity to establish and enforce a per-
son’s last wishes. For those who choose in-
stead, for whatever personal reasons, to
err on the side of caution, the best way to
protect against family misunderstanding,
diagnostic ambivalence, and a potentially
acrimonious will dispute is to engage a
trained and experienced forensic examin-
er to evaluate the testator for the purpose
of a determination as to his or her testa-
mentary capacity.

Testamentary Requirements

The act of making a valid will requires
relatively basic mental ability and can be
a straightforward task when properly han-
dled. At minimum, the Code mandates
that a testator may write a valid holo-
graphic will, provided that “material por-
tions” are rendered in the testator’s hand-
writing and the testator signs it.# Other
provisions of the Code describe the features
of those instruments that may be deemed
“writings intended as wills,” while still oth-
ers prescribe the elements of a will pre-
sumptively valid on its face, without evi-
dence extrinsic to the instrument itself.®
All of those methods of expressing testa-
mentary intent depend for validity on the
overriding prerequisite that the testator
must be age 18 or older and possessed of
sound mind.”

The Colorado Supreme Court addressed
the definition of a “sound mind” in the con-
text of testamentary capacity in an impor-
tant 2000 case, Breeden v. Stone (In re Es-
tate of Breeden).® In that opinion, the Court
addressed two standards for the legal de-
termination of sound mind, known as the
“Cunningham Test™ and the “Insane Delu-
sion Test.”° The Cunningham Test stan-
dard for sound mind comprises five ele-
ments. The testator must: (1) understand
the nature of his or her act in making a
will; (2) know the extent of his or her prop-
erty; (3) understand the proposed testa-
mentary disposition (how the will would
dispose of that property); (4) know the “nat-
ural objects of his or her bounty”! (the tes-
tator’s natural heirs); and (5) understand
that the will represents his or her wishes.

The Insane Delusion Test might be de-
scribed as a “negative” standard—what

“sound mind” for testamentary purposes
is not. This test refers to “a persistent be-
lief” that materially affects the prepara-
tion or dispositions of the will, “in that
which has no existence in fact and which
is adhered to against all evidence.”*? Thus,
even a considerable degree of eccentricity
does not necessarily indicate that the tes-
tator is incapacitated for testamentary pur-
poses. Likewise, a testator’s delusions do
not contradict testamentary capacity if
they do not affect how he or she disposes
of property by will.

The Colorado Supreme Court conclud-
ed that the two standards for determining
sound mind were not mutually exclusive.
The Cunningham Test applied, for exam-
ple, to cases where pervasive mental ill-
ness, cognitive or physical infirmity, or de-
mentia affected the making of the will. The
Insane Delusion Test applied, for example,
to cases where paranoid or schizophrenic
delusions affected the making of the will.
Influence of prescribed or illicit medica-
tions might play into the factual circum-
stances for application of either standard.
Thus, in Breeden, the Colorado Supreme
Court enunciated the consolidated rule
that sound mind “includes the presence of
the Cunningham factors and the absence
of insane delusions that materially affect
the will. . . "3 (Emphasis in original.)

The Code confers a presumption of va-
lidity on a will prepared and executed with-
in statutory norms, either by compliance
with the “self-proved” will statute!'* or by
proofs of writings and due execution as an
intended will or holographic will.’> Conse-
quentially, a disappointed (legitimately or
not) heir or beneficiary can challenge a will
chiefly on the ground that the testator
lacked testamentary capacity at the time
of the making of the will, as a result of an
identifiable cognitive or physical disorder.
Alternatively, an heir or beneficiary can
challenge a will on the ground that the
testator was extraordinarily susceptible to
duress or deception and was impelled by
such “undue influence” or fraud at the time
of execution of the will.16

Notably, proponents of a will bear the
burden of establishing prima facie proof of
due execution, while contestants of a will
bear the burden of proof as to lack of tes-
tamentary intent or capacity, undue influ-
ence, fraud, duress, mistake, or revoca-
tion.'” Accordingly, the issue of sound mind
can be raised in either the context of tes-
tamentary capacity or susceptibility to
exploitation, but more than mere identifi-
cation of a mental disorder is required to
invalidate a will.
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Mental illness alone is not equivalent to
testamentary incapacity. A person with a
mental-illness diagnosis may make a valid
contract or a testamentary instrument, as
may an individual addicted to narcotics or
alcohol, or even an individual who at the
time of execution of the will is emotionally
overwrought and has a history of sub-
stance abuse.'® However, a conclusion that
such maladies did not in fact affect the in-
strument in question might be the outcome
of protracted and expensive litigation.

Such litigation over the issues of sound
mind or undue influence likely would in-
clude discovery of estate-planning coun-
sel’s file and conversations with the client,
based on the testamentary-intent excep-
tion to the rule that the attorney-client
privilege survives the death of the client.!®
The rationale for that exception is that it
furthers the policy interest in effectuation
of the testator’s true testamentary intent,?
which is one of the fundamental purposes
of the Code.?!

Incapacity in
Conservatorship and

Guardianship Contexts

A time may come in a person’s life when
he or she is no longer capable of self-care.
The person might become confused about
what comes into the home through the
mail. He or she might forget when to take
prescription medications or may be unsafe
in the home. The person might need the
assistance of a court-appointed guardian
or conservator, regardless of whether he
or she desires such appointment.

Guardianship generally is the court
process for appointment of a person re-
sponsible for the management of another’s
personal care, including decision-making
about place of residence and health care.
Conservatorship generally is the court
process for appointment of a person re-
sponsible for the management of another’s
financial interests, including decision-mak-
ing about how property and liquid assets
are to be apportioned among personal
needs and investments. In various, statu-
torily prescribed ways, guardians and con-
servators are accountable for their conduct
to the persons for whom they are appoint-
ed and to the court.

There are different standards for eval-
uating a potentially “incapacitated person”
outside the testamentary scenario. As the
result of statutory enactments effective as
recently as January 2001,?2 there are more
stringent legal requirements for finding
that an incapacitated person needs ap-
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pointment of a guardian or conservator. For
example, a doctor’s scrawl of a brief note on
a prescription pad stating that an individ-
ual is not competent or needs a guardian
will not be sufficient. As described in the
Code, the evaluator must specify the de-
tails sufficiently to reveal the individual’s
functional strengths and weaknesses with
respect to the activities of daily living to
determine whether he or she is

... unable to effectively receive or eval-
uate information or both or make or
communicate decisions to such an ex-
tent that the individual lacks the ability
to satisfy essential requirements for
physical health, safety, or self-care, even
with appropriate and reasonable avail-
able technological assistance.?

In an adult guardianship or conserva-
torship proceeding, one of the court’s ob-
jectives is to determine the degree of dis-
crepancy between the person’s abilities and
his or her situational demands. The abili-
ties perceived as necessary to care for prop-
erty depend on the size, type, and complex-
ity of the estate. The inability to manage
one’s estate often exists not because of
changes in the elderly or infirm person’s
functioning, but because of changes in
property or income, to which the person
might not have the capacity to adjust. In
some such cases, in consideration of the
person’s discrete abilities, a limited guard-
ianship or conservatorship may be more
appropriate than an all-or-nothing con-
ceptualization of incompetence.

Indeed, Colorado’s Uniform Guardian-
ship and Protective Proceedings Act
(“CUGPPA?),% effective January 1, 2001,
reflects that emphasis on “tailoring” the
limited appointment to the individual’s cir-
cumstances.? The CUGPPA sets forth a
pragmatic definition of incapacity as the
basis for guardianship and conservator-
ship proceedings. It contains a narrower,
yet more comprehensive, definition of “in-
capacitated person” compared to the defi-
nition of testamentary capacity.?®

The CUGPPA emerged, in part, from a
re-emphasis on the preservation of individ-
ual rights and the concomitant conception
of an unlimited guardianship or conserva-
torship as a last resort. The CUGPPA fa-
vors limited appointments, whenever pos-
sible, and places the burden of proof on the
petitioner to show substantive need for un-
limited authority. Further, the CUGPPA
fortifies due-process safeguards, such as
the rights to counsel, an independent pro-
fessional evaluation, and appearance at the
hearing.?

Perhaps most significant, the CUGPPA
statutory scheme requires evaluation of
specific functional aspects of capacity and
provides for the court-ordered evaluation
of mental and physical condition, educa-
tional potential, adaptive behavior, progno-
sis for improvement, and recommenda-
tions for rehabilitation. The law mandates
qualifications for such an evaluator. He or
she must be “a physician, psychologist, or
other individual appointed by the court
who is qualified to evaluate the respon-
dent’s alleged impairment.”?® The
CUGPPA effectively declares that the glob-
al opinions of health care providers, family
members, and others are inadequate for
this objective.?®

In keeping with the limited conservator-
ship or guardianship concept as the “least
restrictive alternative,” the court will or-
der only those powers made necessary by
the individual’s limitations and demon-
strated needs, and for which appropriate
technological assistance cannot compen-
sate.?? In summary, the CUGPPA man-
dates a comprehensive and careful ap-
proach to assessment of incapacity, based
on an individual’s day-to-day functional
abilities and limitations pertinent to the
specific capacity in question.

Methods of Evaluating

Competency

Professionals in the field have not estab-
lished universal guidelines for when and
how a forensic examiner should conduct
an assessment for competency. One well-
known forensic psychologist expressed:

The construct of incompetency to care
for self and/or property is not merely a
question of the absolute level of function-
al deficit caused by physical or mental
disability. The individual’s capacities
must also be described and considered
in relation to the demands of living ar-
rangements and personal financial cir-
cumstances.’!

In the case of a proceeding or litigation
involving a guardianship and conservator-
ship, the specific circumstances of the case
should dictate the method of assessment.
Ideally, a forensically trained mental
health professional should conduct some
form of assessment at the time of execution
of a will, perhaps as part of a general med-
ical evaluation. Especially in the context
of a large or complex estate, the assess-
ment should address any questions of ca-
pacity at the time of execution, or in con-
sideration of reasonable suspicion that a
will contest will ensue on the death of the
testator.
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Traditionally, professionals have evalu-
ated competency or capacity by one or
more of the following methods: (1) physi-
cian report based on global impressions de-
rived from formal diagnosis or observation
of the individual in the office setting; (2)
self-report of the individual of his or her
own abilities; (3) reports setting forth ob-
servations by family, friends, or caretakers
of the individual’s day-to-day functioning
in his or her own environment; and (4)
evaluation of cognitive functioning through
tests administered by a clinician.

Each of these methods provides impor-
tant data. At the same time, all of these
methods may be subject to bias or substan-
tial limitations in scope when used as the
sole source of information on which conclu-
sions as to competency are drawn. Follow-
ing is a description of tests that commonly
are used to assess an individual’s cognitive
mental status and skills in daily living
(from least to most elaborate), as well as
an analysis of some of the shortcomings of
these tests.??

Mini-Mental State
Examination

A method some evaluators frequently
use to measure an individual’s cognitive
mental status is the Mini-Mental State Ex-
amination (‘MMSE”),? a standardized and
scorable version of the well-known Mental
Status Examination.?* The MMSE, which
measures cognitive functioning, is popu-
lar because of its ease and brevity (admin-
istration and scoring take about fifteen
minutes), suitability for office use, quanti-
fication of test results based on population
norms, and usability without extensive
training. It should be noted, however, that
the authors of the MMSE indicate that
the test should be properly administered
by an examiner well-versed in test admin-
istration and interpretation.®

Format and Administration: The
MMSE consists of eleven questions that
are used to assess such cognitive functions
as orientation, learning and memory, at-
tention, calculations, comprehension, read-
ing, writing, and drawing. Prior to admin-
istering the test questions, the examiner
is advised to note any physical or sensory
impairments of the individual, such as ar-
thritic hands or poor vision, that may neg-
atively affect the individual’s test perform-
ance or lead to invalid conclusions based
on it. Similarly, the examiner rates the in-
dividual’s level of consciousness on a four-
point scale.

The User’s Guide accompanying the
MMSE provides the scoring criteria for the
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eleven test questions. Depending on the
question, each test response may earn be-
tween zero and five points. To illustrate,
on the “Orientation To Time” question, the
individual is asked to identify the year,
season, month of the year, day of the week,
and date of the month. Each of these as-
pects is scored zero or one, yielding a max-
imum of five for the question. It is obvious
what a perfect answer would be—for in-
stance, “2003, spring, May, Monday, the
fifth of the month.” With certain exceptions,
any response divergent from this will lose
points. A response identifying the day of
the week as Friday or as the third of the
month would lose one point each. In terms
of the summary score, poor performance
on a particular question may not result in
a summary score suggesting impairment.
That would depend on how the individual
performs on the remainder of the items.

A summary score, which is the total of
the scores on the eleven test questions, is
used to identify cognitive impairment, if
any. The summary score also is interpret-
ed as a measure of the gross intactness (or
lack thereof) of cognitive thought process-
es. The maximum possible summary score
is thirty. As a general guideline, a summa-
ry score of twenty-three or less indicates a
likelihood of cognitive impairment. Recom-
mended cut-off scores for quantifying the
severity of the impairment are provided
in the User’s Guide. Scores may be further
evaluated using a table of norms present-
ed as median scores on the MMSE relative
to age and education.

Interpretation of MMSE: When it
comes to scoring, the reason why a person
answers questions incorrectly is not a sig-
nificant consideration. However, when it
comes to interpreting the score, the “why”
can be important. For example, it is com-
mon for a person who is living in an insti-
tution to make errors regarding dates of
the month or days of the week because his
or her daily life is not organized around a
predictable daily schedule. Similarly, an
examinee can make such mistakes if he or
she is experiencing side effects from med-
ication.

Minor errors with respect to the day of
the week or month are not of great con-
cern when it comes to interpretation, al-
though such responses still are scored as
incorrect. Of greater concern would be a
response indicating the year is 1958. An
error of this type is more commonly asso-
ciated with—although not determinative
of—cognitive impairment. Further evalu-
ation would be necessary to clarify the
meaning of this kind of error.

As to the summary score, suppose an in-
dividual earns a score of twenty-six. This
score is higher than the suggested cut-off
score of twenty-three, which generally in-
dicates cognitive impairment. According
to the User’s Guide, a score of twenty-three
qualifies as a likely indicator of “mild” cog-
nitive impairment. Considering the norms
relative to age and education, a summary
score of twenty-six is the median score for
an individual between the ages of 30 and
34 with less than or equal to a fourth grade
education.3® Under this set of circumstanc-
es, a professional would be less likely to
view such an individual as “mildly cogni-
tively impaired,” based on MMSE scores.

Issues Involving MMSE and Com-
petency: Overall, there are some assess-
ment situations where the MMSE can be
quite appropriate and useful. However,
with respect to using the MMSE as a
measure of competency, several problems
exist. Because the MMSE allows one ques-
tion to measure each cognitive function,
this test provides only a cursory assess-
ment. In addition, the MMSE frequently
erroneously overlooks instances of true im-
pairment.

The MMSE screens cognitive processing
rather than the multiple, specific day-to-
day functional abilities that pertain to
competency in both the practical and legal
sense. Thus, an individual who scores in
the impaired range on the MMSE may be
competent, for example, to execute a legal-
ly valid will. Likewise, the opposite is some-
times encountered where the individual
shows no sign of impairment on the
MMSE but is not competent to execute a
valid will, perhaps because of a delusion
directly related to his or her property or
potential heirs.

Accordingly, when used as a measure of
competency, the summary score on the
MMSE encourages all-or-nothing conclu-
sions as to incompetence. This is inconsis-
tent with current legal and clinical stan-
dards. The developers of the MMSE have
stated that its primary use is as a screen-
ing tool for deciding when referral for more
comprehensive evaluation is appropriate.
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make inferences as to competence in daily
living. Formal tests such as these tend to
yield a formal but global diagnosis, such
as intellectual impairment, cognitive im-
pairment, or mental illness. However, a di-
agnosis indicating illness or disorder is not
synonymous with incapacity. Similarly, it
does not necessarily present an accurate
picture of a person’s functionality on a day-
to-day basis, ability to care for basic needs,
or capacity to execute a will.

The evaluator making such a formal di-
agnosis should assess further how such an
illness affects an individual on a day-to-day
basis. In particular, the evaluator would
examine skills or tasks of concern. In a le-
gal proceeding, such analysis would take
place in reference to the relevant legal
standard.

Activities of Daily Living and
Independent Living Scales

Current standards of assessing compe-
tency, as recommended by psychologists
and other forensic examiners, have devel-
oped parallel to and are consonant with
Colorado law. The concept of competency
as an “either-or” characteristic is rejected
in favor of the view that there are multi-
ple, discrete competencies in reference to
specific tasks of daily living. Many profes-
sionals refer to this concept as “functional
competence.” It encompasses the discrete,
practical skills involved in self-care, man-
aging one’s own property and personal af-
fairs, and living independently. Profession-
als characterize these skills or abilities as
activities of daily living (“ADLs”) and define
them in reference to the environmental or
situational demands faced by the individ-
ual being evaluated.

After an evaluator identifies any limita-
tions or mismatches between abilities and
life circumstances, he or she can deter-
mine if the limitations are remediable and
whether adaptations are available that
may compensate for the limitations. The
emphasis of the evaluation is on direct, ob-
jective observation and measurement of
the individual’s ability to function in daily
life (that is, can attend to his or her ADLs)
in the home environment.

This detailed assessment of ADLs is a
particularly relevant, if not a necessary,
part of the process to determine the need
for guardianship or conservatorship. How-
ever, ADL assessment is too elaborate and
unnecessary in the determination of tes-
tamentary capacity.

Methods of Assessing ADLs: Re-
searchers have developed structured
checklists and other methods of evaluation

that can identify discrete, practical skills
necessary to daily living.3” These checklists
usually are administered and interpreted
by a mental health professional or other
health care specialist. Each skill is rated
as to adequacy based on one or more sourc-
es of information, which may or may not in-
clude observation of the individual in the
home setting.

A variety of tests and measurements are
available for the assessment of ADLs; they
are uniform in terms of the specific ADLs
assessed, as reflected in the following cat-
egories. Each measures the multiple dis-
crete skills constituting that category:

e Sensory-motor functioning

° Memory

® Money management

* Home management

e Use of transportation

e Health and safety

¢ Social adjustment

¢ Problem-solving ability

e Ability to learn new tasks.

The ILS Test: Sophisticated tests de-
signed to assess ADLs are available that
meet psychometric standards: standardi-
zation, validity and reliability of data, and
appropriate normative data. For example,
the Independent Living Scales (“ILS”) is a
test that is administered by a qualified
mental health specialist or forensic exam-
iner.?® The ILS is an objective, individually
administered test developed to assess the
essential abilities associated with caring
for oneself and/or managing one’s proper-
ty—in other words, for managing day-to-
day life independently. The evaluation is
based on direct observation of the individ-
ual’s functioning in a structured group of
activities that require problem-solving,
specific knowledge, and performance of ac-
tual tasks.

Results on the ILS can be helpful in de-
termining the most appropriate living sit-
uation and assessing the ability for a per-
son to care for self and manage his or her
financial matters, personal property, and
personal affairs. The ILS has a long histo-
ry of sophisticated research development
with community populations.?® Rather
than rendering a conclusion of competence
or incompetence, the ILS provides an over-
view of a person’s strengths, as well as
weaknesses. Therefore, the evaluator can
use the test results to help identify support
services, adaptations, and potential for re-
habilitation that will enable the individual
to function as independently as possible.

Because this test is designed to assess
an individual’s ADLs, taking into account
the individual’s current circumstances and
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environmental demands, it has a history
of excellent reliability in all domains of
functional competence. It adds the dimen-
sion of comprehensiveness unavailable in,
for example, intelligence testing or neu-
ropsychological testing. Similarly, the ILS
provides an assessment that is more ob-
jective than a self-report or the report of
family or caregivers.

Format and Administration: The ILS
begins with a brief, structured preliminary
screening of basic sensory-motor functions
(vision, hearing, speech, reading, writing,
and mobility) that could influence respons-
es to the test questions. The ILS then is
administered. It consists of seventy items
across five subscales: Memory/Orientation,
Managing Money, Managing Home and
Transportation, Health and Safety, and
Social Adjustment. The ILS takes approx-
imately forty-five minutes to administer,
although this can vary considerably, de-
pending on the individual’s level of func-
tioning. The evaluator most likely will ad-
minister the test in one session, usually in
the individual’s current living situation.
The test administrator will need addition-
al time to complete a statistical interpre-
tation.

The ILS results provide an overall score,
the five individual subscale scores, and
scores on two factors that cut across the
subscales: (1) Performance/Information,
which reflects the ability to learn new
tasks or information; and (2) Problem-Solv-
ing, which reflects the ability to apply this
new knowledge. The lengthy accompany-
ing Manual and Stimulus Book*® provide
detailed instructions on administration,
scoring, and interpretation.

The ILS subscales have an average of
fourteen items each (the range is from
eight to twenty items). For most items, test
responses may earn from zero to two
points, depending on the quality of the re-
sponse, thereby allowing some credit for
partially correct answers. Item scores are
added up to provide raw scores for each
individual scale or factor, and then totaled
for the raw Full Scale Score. These scores
then are converted to statistically derived
standard scores, using tabular data in the
Manual. Finally, the scores are compared
to community-based norms and plotted on
a graph.

A profile is generated, providing a graph-
ic display of the individual’s strengths and
weaknesses. It allows for inferences about
overall functioning, as well as about each
of the individual domains of functioning
(the five subscales and two factors de-
scribed above). Using the cut-off scores
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provided, functioning in each of the do-
mains can be categorized as low, moder-
ate, or high.

To illustrate item content and scoring
using one of the subscales, Managing Mon-
ey includes such items as asking the indi-
vidual to demonstrate counting money,
writing a valid and accurate check, com-
puting change from a purchase, explain-
ing the purpose of a will, and describing
Social Security benefits. On another item,
which asks the individual to calculate what
would be owed on a medical bill consider-
ing a certain percentage of co-payment,
the person obtains a two-point score for
the precisely correct answer, a one-point
score on correctly framing the problem al-
though unable to compute it mentally due
to over-reliance on a calculator, or a zero-
point score if unable to do either of the
above.

ILS as Method of Evaluating Com-
petence: As a method of evaluation, the
ILS is sufficiently consonant with current
legal standards of competency that it al-
most appears they had developed in con-
cert. For example, an individual so evalu-
ated can be overall moderately to highly
functioning, yet have a significant weak-

ness in an area that might pertain to com-
petency, might be remediable or transient,
or might be irrelevant when considered in
view of the circumstances or demands of
the individual’s current living situation.

Subscale scores identify the domain of
functioning that is difficult for the individ-
ual, such as the Managing Home and
Transportation subscale, while responses
to individual test questions can pinpoint
that with which the individual has partic-
ular difficulty—for instance, he or she un-
derstands how to make calls on the tele-
phone but not how to use public transpor-
tation). Conversely, the individual might
score in the low functioning range overall,
but might be high functioning in the area
of concern, such as the Managing Money
subscale. This level of detail is helpful in
designing any needed assistance or adap-
tation.

Regarding methods for evaluating com-
petence, the ADL assessment, such as pro-
vided by the ILS, is crucial. However, the
assessment typically should be done in the
context of a comprehensive evaluation that
includes a clinical and diagnostic interview,
mental status exam, review of medical and
other records, and input from such collat-

eral sources as family and caregivers. Ad-
ditional formal psychological testing may
be included, if indicated.

Conclusion

Competency evaluations can be impor-
tant to transactional validity in a variety
of testamentary, contractual, donative, and
personal or financial care situations. In
view of developments in the law over the
past three years, competency evaluations
have become more conducive to the aim of
protecting a person’s true wishes for dis-
position of his or her assets. The require-
ment that guardian-conservator interven-
tion should narrowly address the person’s
actual needs for outside assistance and
care also is important. In many instances,
trouble may be avoided by enlisting the
services of a forensic evaluator to apply
modern, functionally-oriented methods as
a precautionary measure during estate
planning and related legal matters.
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